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The TRC has played a major role in building a new democratic order through its commitment to reconciliation and national unity. Both the state, TRC and the South African community expected that, once the Amnesty Committee had completed its work, those who had not applied for amnesty and those who had applied but to whom amnesty was not granted, would be prosecuted. This matter forms part of the `unfinished business’ in the ongoing process of transformation.
In 1998, the TRC handed a list of names to the National Prosecuting Authority requesting that investigations be set in motion with a view to prosecutions. In 2005, provision was made for the prosecution of crimes committed before 11 May 1994 which emanate from conflicts of the past. This was done by the amendment of the National Prosecutions Policy and was said to provide guidelines to balance the sensitivities of national reconciliation in the prosecuting process.
In 2009, a challenge on the validity of the amendments to the National Prosecutions Policy succeeded and shortly thereafter the issue of presidential pardons resulted in yet another court application. The judgments and the effect thereof will be discussed in view of possible scrutiny by the Constitutional Court. Emphasis will be placed on the question as to whether or not post-TRC prosecutions, in the way which South Africa has been dealing with the subject matter so far, positively contributes to the ongoing process of transformation complementing the work of the TRC.
The aim of the contribution is to suggest and discuss balanced and realistic solutions. South Africa stands in good stead to make a positive contribution during the international year of reconciliation if it seizes the opportunity to address these issues in such a way that it, as with the TRC, too becomes a standard for other jurisdictions that may decide to follow suit.
